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A petition for a "declaratory order was filed with the |owa
Board of Nursing by J. R "Lynn" Boes, on behalf of the lowa As-
soci ation for Hone Care on January 21, 2003.

| owa Code Chapter 17A sets out certain notice requirenents,
whi ch t he agency nust satisfy upon the receipt of a petition and
provi des authority for intervention by interested persons. |owa
Code 817A.9(5)(b) also provides that, within thirty (30) days
after receipt of a petition for declaratory order, the agency
may "set the matter for specified proceedings.” 1In this case,
the Board issued a scheduling order setting the matter for con-
sideration on March 6, 2003, and setting out a procedural frane-
work for review of the petition.

As required by the board's rules, the board gave notice to
all persons not served by the Petitioner. The board identified
an additional eighteen persons and nailed the scheduling order

to those individuals. The board received witten coments from



three entities and heard oral comments fromtwo persons during

t he public hearing on March 6, 2003.

Decl aratory Orders

| owa Code 817A.9 provides the Board with statutory author-
ity to issue declaratory orders. That section provides that
"any person may petition an agency for a declaratory order as to
the applicability to specified circunstances of a statute, rule,
or order within the primary jurisdiction of the agency.” An
agency shall issue a declaratory order in response to a petition
for that order unless the agency determ nes that issuance of the
order under the circunstances would be contrary to a rule
adopted in accordance with subsection 2. I1d. [|owa Code
8 17A.9(2) provides that the agency "shall adopt rules that pro-
vide for the form contents and filing of petitions for declara-
tory orders, the procedural rights of persons in relation to the
petitions, and the disposition of the petitions." The Board’' s
rules, which reference the Uni form Rul es on Agency Procedure,
may be found at 655 | AC Chapter 9.

The purpose of the declaratory order provision of the stat-
ute is to establish a procedure, which "permts persons to seek
formal opinions on the effect of future transactions and arrange

their affairs accordingly.” Wnen Anare v. Reagan, 331 N W2d

88, 92 (lowa 1983) citing A Bonfield, The Adm nistrative




Procedures Act: Background, Construction, Applicability, Public

Access To Agency Law, The Rul emaki ng Process, 60 |lowa L. Rev.

731, 807 (1975). Ilowa Code 817A.9 "contenplates rulings based
on purely hypothetical facts, and renders them subject to re-

view." Wnen Aware v. Reagan, 331 N.W2d at 88; Cty of Des

Moi nes v. Public Enploynent Rel ations Board, 275 N.W2d 753, 758

(lowa 1979).

An order issued upon the filing of a petition for a de-
claratory order "has the sane status and binding effect as any
final order issued in a contested case proceeding.” Ofice of

t he Consuner Advocate v. lowa State Commerce Comm ssion, 395

N.W2d 1, 6 (lowa 1986); lowa Code 817A.9(7). |If a declaratory
order is issued the order "nust contain the nanmes of all parties
to the proceeding on which it is based, the particular facts on
which it is based, and the reasons for its conclusion.”" [|owa
Code 817A.9 (7). The agency action taken on the petition is

subject to judicial review pursuant to |owa Code 817A.19. Pub-

lic Enploynent Relations Board v. Stohr, 279 N W2d 286, 289

(lowa 1979).

Background i nformation

The growi ng availability of hone and community-based care
(HCBC) under the Medicaid programis transform ng the nature of

formal long-termcare services in the United States. HCBC



services permt many persons with disabilities to receive care
in their honmes or other residential settings rather than in
nursing homes. In the past, a lack of alternatives forced per-
sons with disabilities to choose between relying on their famly
and friends or institutional placenent. Now, many individuals:
(1) receive formal services at home that support themor their
i nformal caregivers or (2) nove to supportive housing, such as
adult foster honmes or assisted living facilities.U

In July 1996, the Secretary of the Departnent of Health and
Human Servi ces issued a statenent supporting the principles of
home and community care. Subsequently, during lowa Legislative
Session 1997, the lowa | egislature mandated that the |owa De-
partment of Human Services anmend its current hone- and commu-
nity-based wai vers under nedi cal assistance to include "con-
suner-directed attendant care" as allowed by federal regulation.EI

Consuner-directed attendance was incorporated into the fol-
| owi ng HCBS wai vers: AIDS/H YV, brain injured, elderly, ill,
handi capped and nental retardation. In August 1998, a sixth
wai ver, physical disability, was approved by the federal govern-
ment with lowa follow ng suit.

The | owa Medi caid Program rei mburses services when con-
suner-directed attendant care is part of the consuner's care
pl an and the social worker or case manager has determ ned that

the prior training and experience are sufficient to neet the



consuner's needs as identified in the HCSB agreenent. The
agreenent is attached. Services are divided into nonskilled
servi ce conponents and skilled service conponents.

Questi on one:

The petitioner presents four questions. The first question
posed is as foll ows:

1. Can the lowa |licensed registered nurse who supervises

t he consuner-directed attendant care (CDAC) provider in
t he provision of personal care, or other care which
does not require the know edge and skill |evel of the
regi stered nurse, be held accountable by the |owa Board
of Nursing for the inproper perfornmance of the personal
care services rendered by the CDAC provider, when the
supervising R N. has provided appropriate training re-
garding the tasks to be perfornmed by the CDAC provider,
and the CDAC provider has denonstrated the ability to
appropriately performthe tasks, and there has been on-
goi ng supervision by the nurse?

According to the Petitioner, the answer to the first ques-
tion presented is "No." The Petitioner believes this is a case
of first inpression and is unaware of any case |aw on the nat-
ter. The Petitioner is |likew se unaware of any instances of
nurses in other settings (i.e., nursing facilities, hospitals,
etc.) where the licensee was disciplined for the failure of the
unlicensed assisitive personnel (UAP) to properly carry out
their responsibilities, when the licensee properly del egated
certain tasks to the UAP

The regi stered nurse does have a responsibility to deter-

m ne that the care provided by the CDAC provider is adequate and



conforms to recogni zed standards of care. 655 I AC 6.2(5)(d)(4).
Consistent with this, the registered nurse utilizes his or her
prof essi onal judgnment, based on the nursing process to assess
the needs of the patient, as well as the abilities of the care
provider that will be rendering certain consuner-directed ser-
vices. 655 IAC 6.2(5)"c." The nurse intervenes as necessary
with instruction on proper care, and evaluates the care provided
by such techni ques as direct observation of the provision of
care through return denonstration, as well as nonitoring of the
care provided, on an intermttent basis both in the presence and
absence of the CDAC provider. 655 IAC 6.2(5)(d)(1)-(4).

The rule at 655 IAC 6.2(5)"d"(3) indicates that the regis-
tered nurse retains accountability for the del egati on of nursing
tasks, as a part of supervision. The Petitioner understands
this to nean that the |icensee may be disciplined for inproper
del egation, but if delegation was proper (as described in para-
graph 11(a) above), but the UAP or CDAC provider intentionally
or negligently departed fromthe proper provision of care as in-
structed by the registered nurse, the nurse is not held account-
abl e or disciplined by the Iowa Board of Nursing for a non-
nurse's actions. The lowa Board of Nursing has defined account -
ability to nean, "being obligated to answer for one's acts, in-

cluding the act of supervision." 655 [AC 6.1 (1°%' unnunbered



paragraph). Thus, the Board would only discipline the nurse for
hi s/ her own acts in this matter and not the acts of the unli-
censed assisitive personnel.

In other words, the Petitioner is unaware of any |egal ba-
sis under the rules of the Board, for making the registered
nurse a "guarantor of the patient's safety.” Especially in the
home care setting, where the nurse is not present or on the
prem ses at all times, the nurse cannot control all facets of
the environnment, the patient's behavior, or the CDAC provider's
behavior. The nurse has to take reasonable steps to determ ne
the consuner's plan of care is being properly carried out, but
is not responsible to the licensing board for another person's
actions contrary to the consumer's plan of care when the nurse
has undertaken the steps provided above.

Board response to question one:

In posing this question, the Petitioner appears to rely on
655 IAC 6.1, 6.2(5), 4.6 and 4.6(4)"d," 441 1 AC 77.30(7)"a"(2),
77.33(15)"a"(2), 77.34(8)"a"(2), 77.37(21)"a"(2), 7.39(24)"a"(2)
and 77.41(2)"a"(2). No other legal authority is cited in the
Petitioner's position that supports the answer "No." |In addi-
tion, the petition |acks citation of acceptable profession stan-
dards, journals or treatise in support of a negative answer.

The Petitioner alleges that in sone instances the CDAC provider

perfornms services that require the know edge and skill of the



regi stered nurse, but does not provide further clarity to this
statenent or provi de exanpl es.
The Petitioner is directed to 441 |1 AC Chapters 78 and 79.
78.34(7) provides the foll ow ng:

78.34(7) Consuner-directed attendant care service. Con-
suner-di rected attendant care services are service activi-
ties performed by a person to help a consunmer with self-care
t asks which the consunmer would typically do independently
if the consumer were otherw se able.

a. The service activities may include hel ping the con-
suner with any of the follow ng nonskilled service
activities:

(1) Dressing.

(2) Bath, shampoo, hygiene, and groom ng.

(3) Access to and from bed or a wheel chair, transferring,
anbul ation, and nobility in general. It is recomended that
the provider receive certification of training and return
denonstration for transferring. Certification for this is
avai |l abl e through the area conmmunity coll eges.

(4) Toilet assistance, including bowel, bladder, and
catheter assistance. It is recommended that the provider
receive certification of training and return denonstration
for catheter assistance. Certification for this is avail -
abl e through the area community col |l eges.

(5) Meal preparation, cooking, eating and feedi ng but not
t he cost of neals thensel ves.

(6) Housekeepi ng services, which are essential to the
consuner’s health care at hone.

(7) Medications ordinarily self-adm ni stered including
those ordered by a physician or other qualified health care
provider. It is recomrended the provider successfully com
pl ete a nedication aide course adm ni stered by an area com
munity col |l ege.

(8) Wound care.

(9) Assistance needed to go to or return froma place of
enpl oynent and assi stance with job-related tasks while the
consuner is on the job site. The cost of transportation for
t he consuner and assi stance wi th understanding or perform
ing the essential job functions are not included in con-
suner-di rected attendant care services.

(10) Cognitive assistance with tasks such as handling
noney and schedul i ng.



(11) Fostering communication through interpreting and
readi ng services as well as assistive devices for
conmuni cati on

(12) Assisting or acconpanying a consuner in using trans-
portation essential to the health and welfare of the con-
suner. The cost of the transportation is not included.

b. The service activities may include hel ping the con-
sunmer with any of the follow ng skilled services under the
supervision of a licensed nurse or licensed therapist work-
i ng under the direction of a physician. The |icensed nurse
or therapist shall retain accountability for actions that
are delegated. The licensed nurse or therapist shall en-
sure appropriate assessnent, planning, inplenentation, and
eval uation. The |icensed nurse or therapist shall make on-
site supervisory visits every two weeks with the provider
present. The cost of the supervision provided by the |i-
censed nurse or therapist shall be paid fromprivate insur-
ance and other third-party paynent sources, Medicare, the
regul ar Medicaid program or the early periodic screening
di agnosi s and treatnent program before accessing the HCBS
wai ver .

(1) Tube feedings of consunmers unable to eat solid foods.

(2) Intravenous therapy adm nistered by a registered
nur se.

(3) Parenteral injections required nore than once a week.

(4) Catheterizations, continuing care of indwelling
catheters with supervision of irrigations, and changi ng of
Fol ey cat heters when required.

(5) Respiratory care including inhalation therapy and
tracheotony care or tracheotony care and ventil ator.

(6) Care of decubiti and other ulcerated areas, noting
and reporting to the nurse or therapist.

(7) Rehabilitation services including, but not limted
to, bowel and bl adder training, range of nption exercises,
anbul ation training, restorative nursing services, reteach-
ing the activities of daily living, respiratory care and
breat hi ng prograns, reality orientation, remniscing ther-
apy, renotivation, and behavior nodification.

(8) Col ostony care.

(9) Care of nedical conditions out of control, which in-
cludes brittle diabetes and confort care of termnal
condi ti ons.

(10) Postsurgical nursing care.

(11) Monitoring nedications requiring close supervision
because of fluctuating physical or psychol ogi cal
conditions, e.g., antihypertensives, digitalis prepara-
tions, nood-altering or psychotropic drugs, or narcotics.



(12) Preparing and nonitoring response to therapeutic
di ets.

(13) Recording and reporting of changes in vital signs to
the nurse or therapist.

c. Aunit of service is 1 hour, or one 8- to 24-hour day
provi ded by an individual or an agency. Each service shal
be billed in whole units.

d. The consuner, parent, guardian, or attorney in fact
under a durable power of attorney for health care shall be
responsi bl e for selecting the person or agency who wl|
provi de the conponents of the attendant care services to be
provi ded.

e. The consuner, parent, guardian, or attorney in fact
under a durable power of attorney for health care shall de-
term ne the conponents of the attendant care services to be
provided with the person who is providing the services to
t he consunmer.

f. The service activities may not include parenting or
childcare for or on behalf of the consuner.

g. The consuner, parent, guardian, or attorney in fact
under a durable power of attorney for health care and the
provi der shall conplete and sign Form 470-3372, HCBS Con-
suner-Directed Attendant Care Agreenent. A copy of the com
pl eted agreenent shall be attached to the service plan,
which is signed by the service worker prior to the initia-
tion of services, and kept in the consuner’s and depart -
ment’ s records.

h. If the consumer has a guardian or attorney in fact un-
der a durable power of attorney for healthcare, the care
pl an shal |l address how consuner-directed attendant care
services will be nonitored to ensure the consuner’s needs
are bei ng adequately net.

i. If the consumer has a guardian or attorney in fact un-
der a durable power of attorney for health care, the guard-
ian or attorney in fact shall sign the claimformin place
of the consuner, indicating that the service has been pro-
vided as presented on the claim

j. The frequency or intensity of services shall be indi-
cated in the service plan.

k. Consuner-directed attendant care services may not be
si mul t aneously rei nbursed with any ot her HCBS wai ver
servi ces.

| . Consuner-directed attendant care services nmay be pro-
vided to a recipient of in-home health-related care ser-

vi ces, but not at the sane tine.

10



Board of Nursing rules related to accountability and super-
vision are found in 655 | AC 6.2(5), and state:

6.2(5) The registered nurse shall recognize and under -
stand the legal inplications of accountability. Account-
ability includes but need not be limted to the foll ow ng:

a. Perform ng or supervising those activities and func-
tions which require the know edge and skill level currently
ascribed to the registered nurse and seeki ng assi stance
when activities and functions are beyond the |licensee’s
scope of preparation.

b. Assigning and supervising persons performng those ac-
tivities and functions which do not require the know edge
and skill level currently ascribed to the registered nurse.

c. Using professional judgnment in assigning and del egat -
ing activities and functions to unlicensed assistive per-
sonnel. Activities and functions which are beyond the scope
of practice of the licensed practical nurse may not be
del egated to unlicensed assistive personnel.

d. Supervising, anong other things, includes any or all
of the follow ng:

(1) Direct observation of a function or activity.

(2) Assunption of overall responsibility for assessing,
pl anni ng, inplenmenting, and eval uati ng nursing care.

(3) Delegation of nursing tasks while retaining
accountability.

(4) Determination that nursing care being provided is
adequat e and delivered appropriately.

The Petitioner inquires about the registered nurse who "su-
pervi ses the consuner-directed attendant care provider in the
provi si on of personal care."

Depart ment of Human Services rules do not reference per-
sonal care, but set apart nonskilled service activities and
skilled service activities. Since the termpersonal care is not

found in this section of the rules, the board assunes the Peti -

tioner's question concerns nonskilled services.

11



The board al so assunes that the Petitioner's use of the
term nol ogy "be held accountabl e nmeans can the regi stered nurse
be disciplined by the board for inproper perfornmance of personal
care services rendered by the CDAC provi der who has denonstrated
conpet ency.

The board's authority to discipline a licensee is found in
| owa Code chapters 17A, 147, 152 and 272C. The process for han-
dling conplaints is set out in 655 | AC Chapter 4.

The Board's rules require the board to investigate or re-
view witten conplaints received by the board, which the board
reasonably believes constitutes cause for |icensure discipline.
See 655 IAC 4.2(1) Gounds for discipline, as well as the disci-
plinary process are spelled out in subsequent sections of 655
| AC Chapter 4 as required by lowa Code chapter 17A.

The board declines to answer question one because the facts
presented are not subject to the board' s jurisdiction. The
af orenenti oned | owa Departnent of Human Services rules do not
require or expect the registered nurse to supervise the CDAC
provider in the provision of nonskilled services.

The board al so declines to answer question one on the basis
that the Board cannot specul ate how it would handl e an
i ndi vi dual conmplaint. To do so, would be in violation of |owa

Code chapter 17A, as well as its own adm nistrative rul es.

12



Mor eover, disciplinary action involving a |licensee is dependent
upon the facts and circunstances presented by the investigation.

Question two:

Must the lowa |icensed nurse decline to supervise the CDAC

provider, who (sic) insists on maintaining as their (sic)

CDAC provider, if in the professional judgnent of the

regi stered nurse, the unlicensed assistive personnel is un-

able or unwilling to provide services to the consuner,

whi ch are adequate or delivered appropriately?

According to the Petitioner, the answer to the second ques-
tionis "yes." Under lowa |aw, the registered nurse who pro-
vi des supervi sion of the CDAC provider has a duty to determ ne
that the care provided by the CDAC provider is adequately and
appropriately delivered. 655 IAC 6.2(5)"d"(4). Thus, if in the
nurse's professional opinion the CDAC provider is unwilling or
unabl e to provide care in conformance with appropriate standards
of care, the nurse nust decline to participate in supervision of
care by the CDAC provider to the patient. Since the CDAC pro-
vider is hired by the consuner, the nurse may, in effect, no
| onger be able to serve the consumer, who insists on maintaining
a CDAC provider contrary to the registered nurse's professional
opi ni on.
Board response to question two:

The Petitioner does not make it clear whether the question

is about registered nurse supervision of nonskilled service com

ponents or skilled service conponents. |If the Petitioner is

13



i nqui ri ng about nonskilled conponents, then the facts presented
are not subject to the board's jurisdiction. Registered nurse
supervision in regard to provision of the nonskilled conponents
IS not expected or required.

If the Petitioner is inquiring about nursing supervision of
skilled services, the question begs a different answer. 1In a
specific circunstance, declining to supervise the provider may
not be the only choice available. It is not possible, however,
for the board to provide an answer to this hypothetical ques-
tion. Therefore, the board declines to provide an answer to
this hypothetical question and directs the Petitioner instead to
its admnistrative rules. Applicable rules include, but are not
l[imted to 655 IAC 6.2(5)"b," "c" and "d," which are printed in
their entirety on page el even of this docunent.

The board advises the Petitioner that according to its
rules found at 655 I AC 4.6(4) unethical conduct includes, but is
not limted to, inproper delegation of nursing services, func-
tions, or responsibilities, conmtting an act or om ssion which
may adversely affect the physical or psychosocial welfare of the
patient or client, commtting an act which causes physical,
enotional or financial injury to the patient or client, and
failing to assess, accurately docunent, or report the status of

a patient or client.

14



Question three:

Must the Iowa |icensed nurse decline to supervise the CDAC
provi der, who [sic] a consuner insists on naintaining as
their CDAC provider to provide services which require the
knowl edge or skill level of the registered nurse, if in the
prof essi onal judgnment of the registered nurse, the unli-
censed assistive personnel is perform ng services which re-
quire the know edge or skill level of the registered nurse?
According to the Petitioner, the answer to the third ques-
tionis “yes.” Under lowa |law, the registered nurse who pro-
vi des supervision of the CDAC provider has a duty to determ ne
that the care provided by the CDAC provider is adequately and
appropriately delivered. 655 IAC 6.2(5)"d"(4). Additionally, if
in the nurse's professional opinion the CDAC provider is render-
ing services which require the know edge or skill level of the
regi stered nurse, the registered nurse who supervi ses such care
may be viewed as having effectively concurred with the del ega-
tion of such services, in violation of the regulatory require-
ment at 655 | AC 6.2(5)"c."

This is anal ogous to the registered nurse who instructs the
unl i censed assistive personnel in the proper performance of per-
ineal care and wping fromfront to back; if the nurse subse-
guently observes or otherwi se | earns of perineal care being per-
formed with wiping fromback to front, the nurse has an
obligation to intervene and correct this. H's or her failure to

do so would be, in effect, a concurrence in the inproper care,

whi ch would fall below the standard of care for the nurse, thus

15



subj ecting himor her to disciplinary action by the board.

Thus, the nurse must decline to participate in the supervision
of care by the CDAC provider to the patient, or the nurse nay be
disciplined by the Iowa Board of Nursing for inproper del ega-
tion. 655 IAC 4.6(4)"d." Since the CDAC provider is hired by

t he consuner, the nurse may, in effect, no |onger be able to
serve the consuner, who insists on maintaining a CDAC provider
contrary to the regi stered nurse's professional opinion.

Board response to question three:

The board declines to answer question three because of its
hypot heti cal and vague nature. As indicated above, in an indi-
vi dual case, declining to supervise the provider may not be the
only choi ce avail abl e.

Question four:

If the answers to the foregoing questions are yes, can the
| owa Board of Nursing provide guidance to the lowa |icensed
regi stered nurse in termnating his/her relationship with
the consunmer so as to mnimze the risk of discipline by
the Board of Nursing for patient abandonnment (See | AC
4.6(4)(h)), while likewi se minimzing risk of discipline by
the Board of Nursing for inproper del egation.

The Petitioner proposes the follow ng response to question four:
Petitioner believes that the lowa Board is uniquely posi-

tioned to answer this question. At a mninmm Petitioner

bel i eves that a conpetent consuner has the right to determ ne

who will provide their consuner-directed attendant care.

16



Li kewi se, Petitioner believes that the conpetent consuner may
termnate a particular registered nurse from providi ng
supervision on his or her case without the regi stered nurse be-
i ng exposed to disciplinary action by the Iowa Board of Nursing
on the issue of abandonnent. A registered nurse who term nates
services froma consuner receiving CDAC shoul d provide adequate
notice to the consumer and continue to work with the unlicensed
assistive personnel in an attenpt to inprove the care until the
regi stered nurse's termnation fromthe case.

Board response to question four:

The board declines to provide a "yes" or "no" answer to the
question. The decision to term nate the nurse-client
relationship rests with the individual nurse based on the indi-
vi dual circunstances of the relationship. The board directs the
Petitioner to 655 I AC 4.6(4)"h," which provides that unethical
conduct includes failing to report to or |eaving a nursing as-

si gnment wi thout notifying appropriate supervi sory personnel and
ensuring the safety and welfare of the patient or client. The
board asks the Petitioner to consider, in particular, the por-
tion of the rule, which requires the nurse to protect the safety
and welfare of the client. The board also directs the Peti -
tioner to consider agency policy in regard to termnation of the

nurse-client relationship as well as other requirenents set out

in state and federal | aw
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